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Supreme Court answered this question by declaring that 
the equal protection clause goes no further than prohib-
iting “invidious discrimination”1—that is, discrimina-
tion that is arbitrary and capricious unequal treatment 
that the state cannot adequately justify. Reasonable dis-
crimination, by contrast, is not unconstitutional. When 
the state treats two individuals differently, the question 
becomes: Why has the state created the classification? 
If two surgeons perform heart operations on patients 
and one surgeon is thrown in jail and the other is not, 
we might feel that the imprisoned person has not been 
treated fairly. Our opinion would change, however, if we 
learned that the jailed person had never been to medi-
cal school and was not licensed. Here the state would be 
classifying based on legitimate, reasonable criteria. The 
equal protection clause demands that similarly situated 
persons be treated equally. The two surgeons, because of 
their vastly different qualifications, are not similarly situ-
ated, and consequently the Constitution does not require 
that they be treated the same.

Almost every government action involves some 
form of discrimination, classification, or line-drawing. 
Most classifications or lines are perfectly legitimate, 
although all those affected might not agree. For example, 
when a state government passes an income tax law that 
imposes a higher rate on the wealthy than it does on the 
poor, the rich may feel they are the targets of unconsti-
tutional discrimination. When individuals believe they 
have been denied equal protection at the hands of the 
state, the courts must decide if the government’s discrim-
ination runs afoul of the Fourteenth Amendment. When 
it comes to taxes, the courts have ruled that progressive 
rate structures are not invidious but reasonable.

To assist judges in deciding such disputes, the 
Supreme Court has developed three basic means-ends 
tests of the equal protection clause. As Chapters 13 and 
14 explain in more detail, the nature of the alleged dis-
crimination and the government interests at stake guide 
which test the justices apply in any given case (see also 
Table IV-1). (If these tests seem familiar to you, you 
would not be wrong. We’ve seen versions of them in the 
chapters on the First and Second Amendments and the 
right to privacy.)

The traditional test used to decide discrimination 
cases is rational basis scrutiny. When using this approach 
to the Constitution, the justices ask, is the challenged dis-
crimination rational? Or is it arbitrary and capricious? 

1See Williamson v. Lee Optical (1955).

If a state passes a law that says a person must be at least 
eighteen years old to enter a legally binding contract, it 
draws a classification based on age. Individuals under age 
eighteen are not granted the right to consummate legal 
agreements, whereas those over eighteen are. If a dispute 
over the validity of this law were brought to court, the 
judge would have to decide whether the state had acted 
reasonably to achieve a legitimate government objec-
tive.2 Using the rational basis test, the Court generally—
though, as we shall see, not always—defers to the state 
and presumes the validity of the government’s action. 
The burden of proof rests with the party challenging the 
law to establish that the statute is irrational. Unless the 
Court has determined otherwise, discrimination claims 
proceed according to the rules of the rational basis test.

The second test is called the strict scrutiny test. 
This test is used when the state discriminates against 
groups that make them more likely to be the targets of  
discrimination—perhaps because they faced discrimina-
tion in the past or because they are politically powerless, 
among other reasons.3 Race falls into this “suspect class” 
category. For laws that classify on the basis of race, the 
Court does not apply the rational basis test but, rather, 

2See McGowan v. Maryland (1961).

3See United States v. Carolene Products (1938) and San Antonio Indepen-
dent School District v. Rodriguez (1973). We discuss these characteris-
tics in greater detail in Chapter 14.

Table IV-1  Equal Protection Tests

Test
Example of 
Applicability Validity Standard

Rational basis 
scrutiny

Age 
discrimination

The law must be a 
reasonable measure 
designed to achieve a 
legitimate government 
purpose.

Intermediate 
or heightened 
scrutiny test

Sex 
discrimination

The law must be 
substantially related to 
the achievement of an 
important government 
objective.

Strict scrutiny Race 
discrimination

The law must be the 
least restrictive means 
available to achieve 
a compelling state 
interest.


